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EXECUTIVE SUMMARY

Historically, the Public Utility Commission of Texas ("pucr") has supported
protecting the privacy of individual customers.

Changes in existing CPNI safeguards are necessary to strike the best balance
between customers' privacy interests, competitive equity, and efficiency. The PUCT
continues to believe that prior written authorization from a customer should be required
before accessing, using, or releasing that customer's CPNI for unregulated purposes.

The pucr believes that the PUCT's Substantive Rule §23.57(e),
Telecommunications Privacy Rule, as adopted by the PUCT in 1992 provides the
appropriate standard for an FCC rule governing telephone companies' use of customer­
specific CPNI. By requiring LEes to obtain written authorization from a residential
customer before using or releasing customer-specific CPNI, the Texas Privacy Rule
ensures customers' privacy. While the Texas Privacy Rule addresses only residential
customers, we believe that an FCC rule should be applied to all customers. Also, the
rule provides for competitive equity by requiring that third parties have access to
CPNI, undeJ' the same tenns and conditions as LEe personnel and affiliates, if prior
authorization is granted by the customer. By allowing a customer to give his or her
verbal consent in certain circumstances, the rule also provides for "one stop shopping"
efficiency.

The FCC's rules governing telephone companies' use of customer-specific
CPNI should apply to all LEes. Also, the CPNI rules should apply to the provision of
CPE.

The FCC should adopt a national policy that applies the Texas approach to all
customers and all LEes.
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I. INTRODUCTION

1. On March 10, 1994 the Federal Communications Commission

("FCC" or "Commission") released its Public Notice ("Notice") in this

proceedin 1g.

2. The FCC has asked for comments by April 11, 1994 and reply

comments by May 2, 1994 in this proceeding seeking additional comment on rules

governing telephone companies' use of customer proprietary network information

("CPNI").

3. Historically, the Public Utility Commission of Texas ("PUCT") has

supported protecting the privacy of individual customers. The PUCT continues to

believe that prior written authorization from a customer should be required before

1 Public Notice, CC Docket No. ~23 and CC Docket No. 92-256, released March 10,
1994.
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usina or releasin& that customer's CPNI for purposes other than the provisioning of

local exchange services. The pucr supports pending federal legislation regarding

restrictions on the disclosure of customer-specific CPNI. The PUCT believes that

changes in the existing FCC CPNI safeguards are necessary to strike the best

balance between the privacy interests of customers, issues of competitive equity,

and the FCC's goals of efficiency in the marketing of telecommunications services.

We also believe that the PUCf's Substantive Rule §23.57(e), Telecommunications

Privacy Rule,2 provides the appropriate standard for an FCC rule governing

telephone companies' use of customer-specific CPNI.3

ll. POCT RESPONSE TO THE PUBUC NOTICE

A. Current FCC CPNI Safeguards Not Adequate

4. As described in the FCC Notice in this proceeding:

·Under the current rules, any customer can request that its CPNI be
withheld from the DOCs' enhanced services and CPE marketing
personnel, although such personnel are generally allowed to make
use of CPNI without prior customer authorization. Prior
authorization is required only before BOC enhanced services
marketing personnel are given access to the CPNI of customers with
more than twenty lines. Third parties, such as in~dent enhanced
services providers, must obtain advance authonzation from the
customer m order to obtain access to CPNI. The Commission's rules
also require that the DOCs provide an flnual written notice of CPNI
rights to multiline business customers. •

2 PUeT SubetaA&ive Rule 123.57 (Attached IS Exhibit I)
3 R.efefen<:es to tbe PUeT's Substaativo Rule 123.57(e), TelecommuoicatioDs Privacy Rule,

are to the rule as adopted by the PUeT in 1992. The CPNI provisions in the rule were
recently fOUlld to be preempted by the FCC's replatioDS. (Southwestern Bell Telephone
OmPnY v. Public Utility Commjssjon ofIexu, 812 F. Supp. 706 (W.D. Tx. 1993).

4 ~,Page1.
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The pucr believes that in today's rapidly evolving telecommunications industry,

the FCC's current CPNI safeguards fail to strike the best balance between the

customers' privacy interests, competitive equity concerns, and the FCC's stated

objective of efficiency in the marketing of services. Local telephone companies are

entering into alliances, acquisitions, and mergers with non-telephone company

partners, providing opportunity for a wider and wider dissemination of customer

information - information that was originally gathered for the purpose of providing

telephone service.S Issues such as customer privacy, competitive access to

information, and the efficiency of marketing telecommunications services are

critical to the examination of CPNI, but it is important that these issues are not

evaluated in isolation of one another. As discussed below, the issues overlap and

must be evaluated and addressed concurrently if the FCC is to achieve an effective

and comprehensive set of safeguards.

1. Customers' Privacy Interests

S. The pucr believes that in this changing telecommunications

environment, CPNI continues to encompass an increasing amount of subscriber

information with increasingly refmed detail.6 As the number and types of services

available to customers grow, CPNI may expand to include not only call detail and

billing information, but also more personal information about a subscriber, such as

the subscriber's political views (e.g., what on-line news services does he subscribe

to?) and cinematic preferences (e.g., what on-line movies did she order this week?).

S ~,Paae3.

6 l:IsdB, Pap 3.
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6. Furtber, the pucr believes that access to CPNI by affiliated

companies creates priviCY concerns for customers. In the changing environment of

LEe alliances, acquisitions, and mergers with non-telephone company partners,

access to CPNI among affiliated companies raises additional privacy concerns.7

This environment could allow a subscriber's customer-specific CPNI to be available

to significantly more entities and individuals than was contemplated when the

current FCC rules were adopted. The pucr believes that there are significant

privacy concerns when CPNI is made available to such entities and individuals

because the customers of the telephone company do not expect that their

information will be utilized by anyone other than the telephone company for the

provisioning of local exchange service.8

7. The pucr believes that prior written authorization from all

customers should be required before any CPNI is accessed, used, or released for

any purposes other than for the provisioning of local exchange services. The

current FCC rules, which address the use and release of CPNI for customers with

more than twenty lines through annual written notice of CPNI rights and balloting

of those customers, are only applicable to multiline business customers. These

rules virtually ignore any privacy rights or competitive issues regarding the CPNI

of residential and small business customers. The pucr believes that the CPNI

concerns of the residential and small business customers are certainly as important

as the CPNI concerns of the multiline business customers.

8. The use or release of CPNI for purposes other than the provision of

the service from which it was obtained should be "presumptively restricted." The

7 ~,Pap3.

8 ~.Paae2.
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information should not be released to third parties, including affiliates or

subsidiaries of a LEe, or used for any other purposes unless the customer has

granted prior written authorization. By "presumptively restricted," we mean that

information cannot be released unless the consumer "affirmatively consents" to the

release of that information. The Texas Privacy Rule ensures customer privacy by

requiring LEes to obtain written authorization from a residential customer before

using or releasing customer-specific CPNI.

2. Competitive Equity

9. Competitive concerns surrounding CPNI use arise from the fact that

dominant telecommunications providers maintain large databases of information

about their subscribers. In the case of dominant LEes, this is likely to include

information about the vast majority of households in the state. This information

includes both directory-type information, such as names and addresses, as well as

information about calling patterns, payment information, and types of services

purchased. LEes have been able to compile this information largely as a result of

their positions as monopoly providers. As competition for telecommunications

services grows, this wealth of information is a formidable source of competitive

advantage to the incumbent, and could be an insurmountable barrier to entry for

potential competitors.

10. Furthermore, although much of the debate regarding CPNI has

focused on enhanced services, the PUCT believes that as an increasing number of

previously monopoly services become open to competition, it is necessary to ensure

that competitive providers have access to information on the same terms as the

incumbent provider. Likewise, protections must be put in place as LEes enter

5



markets from which they were previously barred. Complicating this issue is the

fact that broadening the availability of CPNI poses a threat to consumer privacy.

Makin& information available to an increased number of parties reflects a change in

the outflow of information about a customer, and precautions must be taken to

ensure that customer privacy is not compromised while promoting competitive

equity.

11. The FCC recently adopted rules allowing for expanded

interconnection for special access and switched transport services. These rules have

opened the door to competition for these services by allowing competitive access

providers to connect their facilities to the LEC I S at the LEC central office. The

PUCT has also adopted a rule requiring expanded interconnection for intrastate

special access services. The PUCT strongly supports the concept of an open

network and the fostering of competition in the telecommunications industry. We

observe, however, that interconnection to the "information bottleneck" is just as

vital a component to telecommunications competition as is physical access. If

competitors are denied access to information, pro-competitive policies may be

thwarted, no matter what physical facilities are in place.

12. The current FCC rules requiring prior authorization before BOCs'

enhanced services marketing personnel are given access to the CPNI of customers

with more than twenty lines address only a part of the competitive equity issue.

The rules do not promote competitive equity in the residential and small business

markets.

13. The FCC's reasoning appears to be that the competition in the

residential and small business markets is insignificant compared to the competition

6



in the markets for business customers with more than twenty lines. The FCC stated

that the requirement for prior authorization for customers with more than twenty

lines "preserves the benefits of our current rules for the further development of

enhanced services for the mass market, while providing additional safeguards with

respect to those customers whose CPNI might provide the greatest competitive

advantage to the BOCs... ,,9 The FCC further stated that "a prior authorization rule

for large business customers will achieve complete competitive equity for a valuable

market segment while leaving intact the public interest benefits of joint marketing

for smaller customers and not severely disrupting those for large business customers

either. "10

14. The PUCT believes that the assumption that competition in the

residential and small business markets is not significant is incorrect and that these

markets are indeed a valuable market segment to the BOcs. Information revealed

by Southwestern Bell Telephone Company ("SWBT") in the course of the Federal

District Court case regarding the PUCT's CPNI rule showed that SWBT estimated

that it would incur revenue losses as a result of not being able to use customer­

specific CPNI to market enhanced services to an estimated 95 % of its customers. 11

In its Motion for Summary Judeement and Brief in S\ijlport of its Motion, SWBT

stated as follows:

"The actual, 'real world' effect of the PUC Rule's barring the use of
CPNI for company-initiated marketing except to those customers
who return ballots authorizing such use, in fact, is the elimination of
95" of the potential direct-marketing customer base. Kelne
Deposition (Exhibit 12-A) at 20. The FCC's Order on Remand
made it clear that local exchange carriers were intended to be able to

9 In the Metter of 0zgpdIr IU ''PPM "Pmm:4iPPi Bell Opeqtjng Company Safeguards;
.. Tier 1 I p;;eI Barb',. Cogppy Safecuardsj lAd Tier 1 Local Ex_ge Company
Safmwds. (Comput« m Rtmepd>, 6 FCC Red 7571, 7612, (1991).

10 Computer mBopwM at 7611.
11 Southwestern Boll Tel•• Company v. Public Utility Commission of Texas. 812 F.

Supp. 706, 712 (W.O. Tx. 1993).

7



\IIC the CPNI of the en~ residential customer market; the PUC
Rule, if Jiven effect, would leave Southwestern Bell with one­
twentieth of its intended customer base. Furthermore, the Affidavit
and deposition of Michael Kelne show that the ballot requirement of
the PUC Rule would force Southwestern Bell to expend some
$3,000,000 in any meaningful effort to retain even a small, ~
p;rqmt fragment of the residential customer market to fhich the
FCC intended local exchange carriers to have full access. "1

IS. Due to the changing telecommunications environment and the need

for greater competitive equity in the residential and small business markets, the

pucr believes that prior written authorization from a customer should be required

before CPNI could be accessed, used, or released for any purposes other than the

provisioning of local exchange services. The Texas Privacy Rule provides for

competitive equity by requiring that third parties have access to CPNI, under the

same terms and conditions as LEC personnel and affiliates, if prior authorization is

granted by the customer.

3. Emciency

16. 1be FCC's most recent order concluded that a prior authorization

rule would as a practical matter deny to all but the largest business customers the

one-stop-shopping benefits of integrated marketing of basic and enhanced services

by the DOCs. 13 1be FCC also observed that "integrated marketing to consumers

and smaller businesses made possible by the current CPNI rule not only allows the

DOCs to provide basic and enhanced services more efficiently, but also provides

direct benefits to customers in the form of 'one stop shopping. ,"14

12 ScNthw,gmp hi' 1)Imbnpo Cmnppy's MgtigD for SuDYMO' JudlD"'t NMI Brief in
S'wzrt of ita MoIjon at 11, Southweatem Bell 1)Imbnpo ComoaDy y. Public Utility
Cgmmjpjgp of Texas, 812 F. Supp. 706 (W.D. Tx. 1993) (Civil Action No. A-92-CA­
270).

13 ~,P.. 2.
14 CoMzuter mBmnepd at 7610.
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17. The pucr believes that the Texas Privacy Rule allows LEes to

market their enhanced services along with local exchange services, when a customer

gives prior authorization, thereby meeting the FCC's efficiency goals. However,

the pucr notes that such marketing is appropriate only in cases where the primary

focus is on marketing local exchange services by LEe personnel where the

marketing of enhanced services or competitive services is secondary.

18. The FCC's current CPNI rulings regarding integrated marketing to

consumers and smaller businesses are intended to allow for efficiency in marketing

network and enhanced services, but the PUCT believes that they unnecessarily

impede the ability of unaffiliated entities offering the same services to compete for

the LEe's customer base - a customer base that the LEC enjoys exclusively by

virtue of its status as a monopoly provider of local exchange service. Further, the

PUCT finds that it is inappropriate to allow a LEC to release customer-specific

CPNI to persons marketing enhanced or competitive services for the LEC or aLEC

affiliate because releasing such CPNI to such persons violates the customer's

reasonable expectation that the personal information gathered by the LEC will only

be used by the LEC as necessary to provide traditional telephone service, unless

otherwise authorized by the customer.

19. The PUCT believes that prior written authorization from a customer

should be required before CPNI is accessed, used, or released for any purposes

other than the provisioning of local exchange services. We also believe that the

provisions of the Texas Privacy Rule which allow a customer to give verbal consent

to the use of his or her customer-specific CPNI appropriately balance efficiency

with customers' privacy interests and competitive equity.

9



4. The Texas Privacy Rule is Appropriate Standard

20. The PUCT believes that the Texas Privacy Rule (as discussed in

Section ill of our Comments) provides the appropriate standard for an FCC rule

governing telephone companies' use of customer-specific CPNI. While the Texas

Privacy Rule addresses only residential customers, we believe that an FCC rule

should apply the Texas approach to all customers. The PUCT believes that the

framework of our rule provides the best balance between customers' privacy

interests, competitive equity, and efficiency.

B. Residential and Small Business Customers' Privacy Expectations

21. In the past, the FCC has concluded that customers' privacy

expectations could be met without a notification obligation or a prior authorization

requirement for internal BOC use of residential and small business customers'

CPNI. 1S The PUCT disagrees with this presumption and believes that residential

and small business customers' expectations of privacy include having their

customer-specific CPNI used m1lx for the purposes of providing local exchange

telephone services Wlku the customers give written authorization that the CPNI

may be used, accessed, or released for other purposes. As stated in The National

Regulatory Research Institute's Utility Customer Information: Privacy and

COIQIlCtitiye Implications:

"Privacy, though a new concept in the field of public utility
regulation, occupies an increasingly high profile in the public mind.
FiJure 3-1 [provided as Attachment 1] shows the persistence of
public concern about privacy over the 1978-1990 period. Figure 3-1
shows the responses to three Louis Harris-Alan Westin surveys asked
the questions, 'How concerned are you about threats to your personal
privacy in America today?' (very concerned, somewhat concerned,

15 ~.Page2.
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not very concerned, not concerned at all). The percentage of the
population 'very concerned' about privacy rose from 31 percent in
i "8 aad stabilized around 47 percent in 1984 and 1990. If the
'very coacemed' and 'somewhat concerned' categories are
combined, the progression is from 64 percent in 1978, to 77 percent
in 1983, to 79 percent in 1990. In all cases, a ve~ high percentage
of the population expresses concern about privacy." 6

22. To protect customers' expectations of privacy in the changing

environment of LEe alliances, acquisitions, and mergers with non-telephone

company partners, the PUCT believes that LEes should be required to obtain

affirmative consent from a customer for the access, use, or release of customer-

specific CPNI for purposes other than the provisioning of local exchange services.

By "affirmative consent," we mean that if no response is received from the

customer regarding the release of CPNI, it shall be presumed that the customer m
nm give his or her consent to the release of the information.

c. Application of CPNI Rules to LEes

23. The PUCT believes that the FCC's rules governing telephone

companies' use of customer-specific CPNI should apply to all LEes. 17 Protection

of privacy is common to all customers of all LEes and should be an affirmative

part of national policy. The privacy interests of all customers should be protected,

not just those of the customers of the BOCs and GTE. Therefore, the PUCT

believes that the same CPNI safeguards that are necessary to strike the best balance

between customers' privacy interests, competitive equity, and efficiency for the

BOCs and GTE should be applicable to all other LECs.

16 Tbe NatioBal IlepIatory Research lastitute, Utility Cw!tomg' Informatiop: Privacy apd
Competitive ImPlications (The Ohio State University, NlUU 92-11, September 1992), pp.
33-35.

17 ~,Paae3.
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D. Application 01 CPNI Rules to the Provision of CPE

24. The pucr believes that the changes in the FCC's CPNI rules

governing the provision of enhanced services should also apply to the provision of

CPE. 18 The same CPNI safeguards that are necessary to strike the best balance

between customen' privacy interests, competitive equity, and efficiency in the

provision of enhanced services are necessary in the provision of CPE.

m. HISTORICALLY PUCT HAS SUPPORTED PROTECTING PRIVACY

A. The Texas Privacy Rule

25. The pucr believes that the principles set forth in its

Telecommunications Privacy Rule §23.57(e), Customer Proprietary Network

Information (Customer-specific), strike the best balance between customers' privacy

interests, competitive equity, and efficiency. This rule was adopted by the PUCT

in 1992.

26. The CPNI19 provisions in the Texas' Privacy Rule were recently

found to be preempted by the FCC's regulations, but only on the narrow ground

that it contained a prior authorization rule that was not otherwise required by FCC

18 ~.P.3.

19 PUCf Subl&llDtive Rule 123.57(a)(3) defines cuatomer-specific CPNI as -any iDformation
compiled OIl a customer by a local excbanp carrier in the normal course of providing
telephone service dIat idealities any individual customer by matching such informatioo with
tile CUItomer's DlUIIe. add,... or calling or orisinating hillin, telephone Dumber. 'Ibis
inf'orlMtioo includes. but is not limited to. line type(s). technical characteristics (e.g.•
rotary service). class of service. current telephoae charges. 10118 distance billing record,
local service billm, record. directory assistance charges. usage data. and calling patterns.-
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rules.20 However, for the reuons described below, we believe the principles set

forth in the PUCf's rule appropriately balance customers' privacy interests,

competitive equity, and efficiency regarding the use of CPNI and, therefore, are the

appropriate standards to guide the FCC's policy determination.

1. Customers' Privacy Interests

27. The Texas Privacy R.ule sought to ensure customer privacy by

requirina LEes to obtain written authorization (with certain limited exceptions)

from a residential customer before allowing its personnel to use customer-specific

CPNI to market supplemental services to that customer. Furthermore, a LEe could

not release customer-specific CPNI to any third party, including but not limited to,

providers of supplemental services and any third-party affiliate of the LEe without

written authorization from the customer.

28. Written authorization for release of CPNI would be obtained by

requirina that a ballot be sent to all residential customers. This ballot would have

to describe specifically the nature of the information to be released if authorization

is granted, and allow the customer the option of specifying what information he or

she wanted released. There would be no charge to the customer for maintaining the

restriction or for allowing the release of his or her CPNI. Furthermore, no

infonnation would be used or released by the LEe if the ballot was not returned by

the customer.

20 3m"'" Bell I'" ComwY v. Public Utility Cnmmission of Texas, 812 F.
Supp. 706, 710 (W.O. Ix. 1993).
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2. Competitive Equity

29. The Texas Privacy Rule also provided for competitive equity by

requiriDg that all information authorized for release to a third party would be

offered by the LEe to such third parties. The LEe would have to offer this

information under the same terms, conditions, and at the same prices as such

information is made available for use to all other businesses affiliated with the LEe

and to LEe personnel marketing supplemental services. We believe that this results

in competitive equity because third parties would be treated in essentially the same

manner as the LEC affiliates and personnel.

30. The rule also provided for competitive equity by requiring that if a

new residential customer contacted a LEC to initiate local exchange service and the

customer asked about supplemental services, the LEe personnel, prior to marketing

such services to that customer, would have to inform the customer that similar

services may be available from a vendor other than the LEe.

3. Efficiency

31. The rule provided for efficiency by allowing LEC personnel to ask

for verbal authorization to use a customer's CPNI in cases where a residential

customer contacted the LEC to ask about supplemental services and the customer

bad not authorized the LEC personnel to access or use his or her customer-specific

CPNI. This procedure allows for efficiency because it provides residential and

small business customers with the "one stop shopping" benefits of integrated

marketing of local exchange and enhanced services. 21

21 ~,Page2.
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4. Summary of the Texas Privacy Rule

32. By requiring LEes to obtain written authorization from a residential

customer before using or releasing customer-specific CPNI, the Texas Privacy Rule

sought to protect the privacy of local exchange company customers. Additionally,

the rule provided for competitive equity by requiring that third parties have access

to CPNI, under the same terms and conditions as LEC personnel and affiliates,

once prior authorization is granted by the customer. By allowing a customer to

give his or her verbal consent in certain circumstances, the rule also provided for

"one stop shopping" efficiency. In addition, the rule provided for customer

education by requiring that customers be advised of exactly what information will

be released if authorization is given. The PUCT believes that customer education is

a crucial component of a successful privacy policy. We believe the approach set

forth in our rule appropriately and fairly balances customers' privacy interests,

competitive equity, and efficiency.

B. PUCT Comments - Computer m Remand

33. In its comments In the Natter of Computer III Remand ProceedinKs;

Bell OJeratin& Company SafCJuards; and Tier 1 Local Exchan" Company

Safeauanis ("Computer ill Remand") CC Docket No. 90-632 the PUCT of Texas

as a part of the Southwest Regional Regulatory Group ("SWRRG") stated, "The

SWRRG remains convinced that prior written authorization from all customers

should be required before using or releasing CPNI for unregulated purposes. "22

22 IA die Ma&W of cflPP1!pr m B'!I!IIIfi prngwIjngi Bell Ojperatip, CoQlWly Safeguards;
wad Tier 1 Local Elqhegp Compaoy s.feqards. CC Docket No. 90-623, Comments of the
Arbnsas Public Service Commission and the Kansas Corporation Commission and the
MilllOUri Public Service Commission and the Oklahoma Corporation Commission and the
Public Utility Commission of Texas on Behalf of the Southwest Regional Regulatory

15



C. PUCT Comments - NTIA

34. In our comments before the U.S. Department of Commerce,

NatioRal Telecommunications and Information Administration ("NTIA"), In the

Metter of: Privacy Issues Re1atin& to Private Sector Use of Telecommunications­

Relata' Personal Information Docket No. 940104-4004 we stated that the principles

set forth in our Telecommunications Privacy Rule "properly balance the need for

competitive equity with customer privacy protections. "23

IV. POCT SUPPORTS FEDERAL LEGISLATION REGARDING CPNI

35. The pucr strongly supports the CPNI privacy protections set forth

in H.R. 3432, Telephone Consumer Protection Act of 1993, as introduced by

United States Representative Edward J. Markey. Title I of this legislation will

prohibit a telephone company from disclosing or selling any consumer's CPNI data

to anyone, including telephone company affiliates and subsidiaries, without the

affirmative consent of that consumer.

V. CONCLUSION

36. The pucr believes that changes in existing CPNI safeguards are

necessary to strike the best balance between customers' privacy interests,

competitive equity, and efficiency. The pucr continues to believe that prior

Group. FebNary 20. 1991. PanaraPh 20. (Copies of the relevant portions are attached u
EDibit ll)

23 Before the U.S. Deputmeat of Commerce. National TelecommuDicatioos aod Informatioa
Admiaistratioa. Ip tM Metter of; Ipquia oa Priucy Issues ReJatiqg to Private Spot Use
gfTtlrmmpmjE"'MN-'cl.ted PmmeI Information, Docket No. 940104-4004, Comments
of the Public Utility Commission of Texas. March 10. 1994. Paragraph 20. (Attached as
ExlUbit Ill)
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written authorization from a customer should be required before accessing, using,

or releasing that customer's CPNI for purposes other than the provisioning of local

exchange services.

37. The PUCT believes that the PUCT' S Substantive Rule §23.S7(e),

Telecommunications Privacy Rule, as adopted by the PUCT provides the

appropriate stIa••rd for an FCC rule governing telephone companies' use of

customer-specific CPNI. By requiring LEes to obtain written authorization from a

residential customer before using or releasing customer-specific CPNI, the Texas

Privacy Rule ensures customers' privacy. The Texas Privacy Rule addresses only

residential customers, however, we believe that an FCC rule should be applied to

all customers. The Texas Privacy Rule also provides for competitive equity by

requiring that third parties have access to CPNI, under the same terms and

conditions as LEe personnel and afftliates, if prior authorization is granted by the

customer. By allowing a customer to give his or her verbal consent in certain

circumstances, the rule also provides for "one stop shopping" efficiency.

38. The PUCT believes that the FCC's rules governing telephone

companies' use of customer-specific CPNI should apply to all LEes. Also, the

CPNI rules should apply to the provision of CPE.

39. The FCC should adopt a national policy that applies the Texas

appro8Ch to all customers and all LEes.
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Respectfully submitted,

Robert W. Gee
Chairman

~~~
Commissioner

Scv.l- GOf:J)h;~J
sarah Goodfriend
Commissioner

April 7, 1994

PUBLIC UTILITY COMMISSION OF TEXAS

7800 Shoal Creek Boulevard
Austin, Texas 78757
(512) 458-0100
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EXHIBIT I
(1) TJuoup Februuy

28, 1995, the lppIOpriate roul accea MOU
IIW1 be die inlrUUle local switehinc access .
MOU • deac:n"bed in subsection (c)(3XA)
of this section.

(II) Effective March I,
1995, the lJ'PI'OI'lriate total accea MOU
ahI11 be the aum of intrastate local switch­
ina IccaI MOU as described in subsection
(c)(3XA) of this section. plus LEe intrastate
equivalent access minutes of use as de·
ICribed in lublection (cX3)(B) of this sec·
tion.

(D) Reserves. Any amount
established as I reserve pursuant to
subparlarapb (AXiii) of this paraaraph Ihal
ex.ista II of February 28. 1995. shaD be
clislrt"buted to all telecommunications utili·
ties that paid assessments in 1994. The dis­
tribution amounl shall be bued on each
utility's proportionate share of tOlal ac:c:eu
MOU for the 12·monlb period endin, Au­
pst 31, 1994.
This agency hereby CGnifies lhat !he rule IS
~ has been reviewed by legal oounsel
Met found to be I valid exercise of !he agen­
cy's legal aulhority.

Issued in Austin, Texas, on April 15, 1992.

TRO-920S353 Mary Ross McDonald
Secretary
Pubtic UtiliI)' Commission

01 reus
Effective date: May 7, 1992

Pfoposal publication date: February 25, 1992

For further information, please call: (512)
458-0100

(Ii) The assasmenl ro
ucla telecommunications utility, excludina
or indudin, LEe. as desc:ribed in
IUbparaarlpb (B) of this parall'aph. shaJl be
the amount of lbl! utility'. toW ICCeSl

MOU multiplied by the assessment rate for
the cunent period c:ak:ulaled pursuant ro
clause (i) of this subparagraph, The admin­
istralOr mlY develop a melbodoJolY ro al­
low each LEe 10 net its HCA requirement
aaainlt ita assessment and forward the dif·
r.enc::e to the administrator, The assessment
ahI11 be treated as an ac:c:es. charce for
pmposea of f23.2S of this title (rdalina to
Lon& Discanc:e Rites). However, monthly
chIn._ 10 the assessmenl as I resull of
volume ftuc:bJltions or factors other chan I
chIn,e in the overall HCA requirements,
shall DOl require • sepaflUl flow throu,h
filin& more Ihan once annually.

(iii) LECs shall submil
lI)OftIhly reportS 10 the administrllor show­
iJt& the lppIOpriale lOla1 ac:c:ess MOU. Tele­
communicalions utilities olbu !han LEC.
shaD submit monlhly reports to the Idminis­
traIOr showin, additional data Ihal is re­
quired by the Idministrator to caJc:ullle the
asseumcnts.

locIl exc:hlnge carrier with 180 .,. to 00Ift0
paM a clear, c:oncist bdot inIorming fie
c:us~ of til os*M fllped to fie
nt..... 01 CPNI. SWBT's COfMMlftI ....dlll
1M LECs' IIIck of incentive to offer new ..,.
Yic:eI wi! be addressed below in b cI~

. lion on 1M CPNI provisions 01 lhe ...

TTA Ind SWBT dispute .,. cIepu~ general
counsel's .tatement in the pntatnbIe 10 fie
proposed rule lhal 'lhn is no anIcipaIId
economic.cost to persona who are NqUhd 10
compIr wi... .... Mdion as proposed." TTA
specilic:el)' claims1hal "anytime a baIIoC or bI
insatt is required, .... cost 01 postage alone
negBteI .... statement.·

The commission finds lhat, to .... axten. an
economiC ClOSt has been identiled lor pw.
son. who ant required to comply wIlh fie
IecIIon as proposed, !he public: benellt ntllM­
ing from such compl'JanCe outMighslhe ClOSt

AI of lhe LECI d\al oommenlld statld 1hal
!he der.,,;tions of ·supplemenlll servk»s· and
·optional caling features or plans (OCFPI)·
we,. confusing and that lhe distinction .,.
tween them was unclear. FlN1her, lhe LECI
commenled ....t the proYision 01 .. pr0­
posed rule addressing OCFPs subMction
(b)(5) would tie the LEC's hr:nds in marbling
its own I1IgUIatld monopoly servic:el. TATAS
c:omm....led that !he dttlinition 01 "aupptemen.
tal ~. should state thai any seMoe
offer-.d on an untarrillecl basis ~ a toe.!
.xchange carrier isa ·supplemental MNice:
and fuI1her that voice messaging ......
should be Induded in .... delinilion as a .sup­
ptemental service." GTE-8W oomm....1Id 1hal
'besic service: which Is used in 1M daf.li!ion
01 "supplementals.MoM" II not defNd and,
""--be, lhe definidon is llsel ambiguous,

The commiulon agrees thaI .... proYiIionl
on OCFPs .... unnecallari!y burdanaome on
the LECs' ability to market ntglAatlId monop­
ofy seMc:eI. therefore, all definitions Md~
visions of lhe rule addressing 'opllonal caIing
fealUres or plans· have been deleted. The
in....t 01 the distinction In the definllions .,.
twHn OCFPs and ·supplemental .......
was to d88l1y Identify whal services would
consdtuee ·supplemental services· for ....
purpose of releasing customer-lpecific CPNI
for !he use 01 local uchang. c:arrief' person­
nel marketing IUCh ·lupplem....ta1~••
The definition 01 -supJIlemental services· II
stil MaSl8ry and ralevant III the Nle and
remains in the rule; however, II has been
revised In considerltion of COfMlents and to
ciaril)' the rule's intent

The published version of !he proposed rule
refllC'enced "currenl privacy expectations· in •
general s18l8ment 8dQoessing customer pri­
vaq at subsection (a). Several commenlefl
nOled that "current privacy expectalions· is an
undefined ten'll in need of definition. TTA
commented that "current privacy .xpect.
lions" is sornewhal ambiguous and that ....
rule should be modified to clarify !he standard
and to allow for !he standard to change. Simi­
latty, OPUC and Consumers Union com­
mented that the rule lacked standards and a
definition for "current privacy ••~tionl.'
ConsumllC's Union stated !hat in Iac:king •
definition for "currenl privacy .xpectations:
the rule oonlained no standards tor !he com­
mission 10 use to determine whether !he LEe

• 16 TAC 123.57

The Public UtilI)' Commiuion of T.x.a
adopts new 123.57, conc:eming telecornrNlni­
QIions privac:y _sues, with changes to N
proposed text as published in fie October 18,
1991, _sue of .... r.us Regis,., (16
TexReg 5763),

The commission adopts lhe new sec:lion aIIer
Indng f1at privacy issues ant becoming in­
creaaingly relevant in the emerging 8dYancecl
telecommunications inhstrue:U'e and ...
customers may be unaware of fie ell1llnt o'
lhe accunulation and dissemination 01 cus­
tomer information by IocaJ .lCChange carrierI.
Change. to Ihe proposed ruI. aJrect 8II8fY
IUbleclion and ant generllly in .... nau. 01
darifying !h. Nle's inl8nl Thes. changes ant
explained in the .ummary 01 comments.

The adopted section will Iune:tion to educatlt
customers of Ioc:aI .xchang. c:aniera about
the transmission of Automatic: Number identi­
fication (AN~ on 800 .and 900 tefephone CBIIs,
ensure that customer proprietary netwofk in­
formation compiled by and available to IocII
exchang. Qrriers will be released undef con­
1r0Bed circumstances, and require local .x·
change carriera to identify and address
privacy concerns before inlroducing any new
service.

Comments were received lor 30 days and
reply oomments lor an Bddtional 30 days,
Par1ies oomm.nting on lhe proposed rule
were: lhe TeXIS Association 01 Telephone
An.wering Services, Inc:. (TATAS), lhe T.xas
Telephone Association (TTA) , ConIUm..
Union, lhe TeXIS Gray Panlhera. Cenhl
Telephone Company 01 Texas (CENTEL), ..
A.C.L.U. of TeXIS, !he 0ffiCIe 01 Pubic Utility
Counsel (OPUC), AT&T, GTE-5ouIhwest In­
corporased and ConI8/ of T.xas, Inc. (GTE·
SW), Southwestem BeD Telephone Company
(SW8T), Unised Telephone Company of T.x­
IS, Inc., Mel Telec:ommuniQtions Corpora­
tion. Crime Stoppers, lhe Texas Associalion
Against Sexual Assauh (TMSA). and ..
T.Xls Council on Family VIOlence.
CENTEl's oomments were in the lorm of a
cover letter ooneurring with the comments
submitted by TTA. Reply Comments were
received from GTE·SW, US $print Communi­
cations Company Limited Par1nership
($prinl), SWBT, Ind!he Texas Department of
Human Services (OHS).

SWBT commented that the proposed tele­
communications privacy rule is "untimely. un­
necessary and detrimental 10 consumers:
suggesling lhat !he balloling requirements im­
posed by the CPNI provision of !he rule would
confuse cuslomers and provide no incenti....
for LECs to ofter new services. United oom·
menled thai "it has not been demonstrated
thai LEC cuslorners are ooncemed about !he
trealmenl of CPNI by lECs."

Inasmuch as privacy issues are becoming
increasing relevant in the emerging advanced
telecommunications infrastructure Ind thai
cullomers may be unaware of the ac:c:umula­
tion and diuemination of customer infocma·
lion by !he lECs. the commission finds !hat a
Nle addressing such concerns is both timely
and necessary. Those provisions of !he rule
thai address balloti09 of customers provide a•••
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is in compiane8 with .... in""t 01 .. Nle.
OPUC suggested that the lECI may be able
10 ..., .... standard each lime an apprteation
is approved. GTE·SW commen\ed flat the
ptOpOSeCf rule -presumes INI at'If loiS of
priY.cy is harmJur and Ihal it also "assumes
ht lie .ffected individual desires lhat \he
lou of privacy be restored." GTE-SW ven­
tures on 10 state Ihat "in any free society, a
rNsonable balance must be drawn between
lie expectations of individuals and fit overal
benefits 10 society ht resull from some fonn
of change. In scme cases. \he benelIIs 10
IOCieI)' may be suffICient 10 warrant" .sso·
cHIed foss of indYidual privacy."

The commi..ion agrees lhat .. re....nee 10
°CUft'Wlt privaICy expectations" II InIbiguous
end has thus deleted that re_nee 110m ....
rule. 'The commission clarifies the "'s intent
with .. addition of a definition lor "privacy
lasueo in subsedion (a)(4). Furlher, subsec­
tions (b) and (e) clearly set forlh factors for
the commission 10 consider in determining
privacy issues in any lEC application to offer
a new servioe 01 feature.

Subsection (e) 01 Ihe proposed rule was
c:IeatIy misinterpreted by commenters. Bolh
lndusIIy and consumers groups alike staled
.thal lie)' interpreted the subsection on new
s'" applications 10 mean Ih8t alEC
would bring in an 8PPJic:ation, state what !he
LEe considered 10 be !he priYllCY concems
with the new seMoe • if WlY. - and lhat the
_icarion wouklthen be apprCMld. In partie­
.ur. ClOmtnenterl staled INI the proposed
Me de facto approved call« idenIlIcation
....... for lie state. TTA st.1ed that .. Nle
0.. NWrinen would allow lECs .. lexiblity
needed 10 off... Caller 10." Cons~... Union
ltaled flat -Under this Nle. an the commis·
sioners can do is ensure lhat at subjedi...
.....ments required (by !he lECs) in ..
plication haY8 been filed. By ecIopIing this
Me the commission will completely Ibdcale
ita responsibility 10 the public on issues of
priYaeJ" The Texas Council on Family VIO­
lence staled that the Nle "would IIlow !he
tlIIephone compWlY 10 determine a own
approKhes to creating a m8J'1(et for Caller 10.
We belie... Ihe Public Utilities Commission
must continue its involvement in this pro­
cetl"

Ptoposed subsection (c) was intended merely
as an information gathering tool to be utirlZed
by lie commission in reviewing al applica.
lions for new servicel or new leatures 10
existing services. The criteria set out in the
subsection were not intended to be inclusi...
of the privacy issues the commission would
examine, nor would the submission of an
application listing such criteria guarantee
commission approval of such an appicalion.
The proposed rule is not intended 10 be a
call.,. 10 rule and was not drafted 10 preclude
01 endorse the introduction of such services
in Te.as. but rather to provide a med1anism
for commission review of privacy issues in all
applications. .

HoweY8f. giwn the extent of comments on
this subsection, the rule has been revised 10
cIariIy the review process lor new services
appIicaliotls in subsections (b) and (e). These
subsections provide fOl the LEC 10 list what it
beleves to be the privacy concerns, if any, in

its appIcation. Due 10 rapicly eYOMng ....
communications technologies, it II nectsUl)'
for tie commission 10 review each new ser·
vice application for privacy concImi on a
case by case basis. Rather than set e.plicil
standards for each new seMele application In
order to meet concems .bout CUSDMr priva­
cy, the rule. as clarifl8cl in revision. allows \he
commi..ion \he flexibility 10 examine .. is­
sues as lechnology dewlops and customer
expectations change. The commi..ion ..
seMS ... .,lhority 10 deny or modify any
new service application if it should cfelermine
that a prMcy issue has not been adequately
resol¥ed by Ihe LEC.

Consumers Union also commenled thai the
exception in !he rule for -good cause~ was •
back door for the lECs to avoid addressing
privacy concerns. They staled !hal n0n­
subscribers 10 a seMce should never be
"wotH or 10 thai someone else can 8I1oy a
service. Again. the commission has • respon·
sibility to ensure Ihal Texas enjoys !he bene·
fils of a developing telecommunications
infrastrvdUre. Each application musl be ex·
amined individua/ly 10 determine the appIca.
ble priv8ey conc:ems. The Nle aclctesses
good cause in order 10 allow an lEe 10 pr0­
vide explanation lor not restoring a lost de·
gree of privacy ... commission determines
whether good cause has been shown. how­
ever, not the lEC.

Consumers Union requested thai the c0m­
mission wilhclraw !he rule and hold the~
lied workshops 10 e.amine privacy i..uel•
They MJ9g8sled that thf commission invite
bel8ncln9 inlerests such as batlered women's
shelters. hollines. law enlorcemenl, etc.
OPUC c.-.et for lull evidentiary hearings be­
fofe adopting any rule on privacy in order 10
fully. examine all the issues.

The commission held a wolttshop in May of
1"1 10 examine privacy Issues and, in edd­
lion 10 the industry, invited. host of balancing
interests, incIudng battered women'l dlel·
ters. hotlines. law enforcement. and the Con·
sumers Union. Vlftuafty no parties oIher than
the industry anended the wort<shop, there­
fore,the commi..ion did not hoIcIsubsequent
workshops on the i..ue. In the 8Y8nt an LEC
appIcation 10 off. new services is docketed,
the commi..ion will hold fun eYidenliar)' h.....
ings as required and, Ihereby, pro'o'ide for a
focused examination 01 the issues as they
arise on a case-by-case basis.

Commenters addr..sing the Automatic Num­
ber Identification ANI provision in the pr0­
posed rule were TTA, the AClU of Texas,
OPUC, and AT&T. Sprint and SWBT com­
mented on reply. TTA stated Ihat the rule
should target all services thai pass ANI. not
just 800 services. and that the IXC. (and any
other telec:ommunications carrier Ihat passes
ANI) should be required to provide the same
kind of billing insert Additional)' they sug­
gested that the billing insert language be
changed to read "your telephone number may
be passed by your long distance company 10
the company you have caned." SWBT con·
curs in reply with TTA on Ihe IXC requirement
lor biDing inserts. The AClU of Texas staled
that !he ANI should be blocked because it
seMS as • key 10 unlock databases of infor­
mation. Howewr, Sprint argued in reply INt

tau..... use ANI 10 mpro... etIic:iencr of
busine.. operationl. not because tler haw a
privacy "'leresl in seeing !he number IleIore
118)' answet the phone. and Ulher. IlaIthe
ANI does nol carry with iI .,." datil at d.
Sprint stated NI "under no cWcumstanees,
(does the ANI) unlock data thai is not 0""
wise .ready in the pos....ion of the~­
ilg party." OPUC commenled NI .. ANI
should be restricled to blint n coIeclions
01 lor \he commislian 10 CCWlIider on-line
warnings 10 sublc:fi)ers alerting bin 10 ..
__fer 01 .... I8Iephone lUnber 10 100
QlllOmers.~, SWBT -vues in reply
I1at on-line warnings would frighIen .. cd­
ilg party. ATIT suggested 1NI .. refeNnce
10 ANI in subsec*ln (e)(3) (B) be modiId 10
ltale INI ".1ocaI exchange caniet must pro­
vidI ANI 10 Inllrexchange carriers, where it
has hi lechnical capablity" Sprint ClOIICU1
with AT&T on reply.

The commission agrees with TIA's sugges­
tion regard'mg ex.-nding the scope 01 lie
notice' to include 900 numberl and the ,.
has been revised 10 rellec:l the change. How­
eYer. the commission rejects TTA's sug­
gested language changes with respect 10 long
distance carriers as an lEC could techlicaly
nnsmil the ANI (or other caIIng ~ber

identification) on IntraUTA 800 call with lie
implementation of SS7 I8dlnoIClgy. Fwther•.
the notice is de.- in its purpose 01 notifying
the caler that Ihe telephone NII'IIber may be
available 10 !he 800 QllIOmer regardless of
how iI is carried. The commislion cannoc
NqUire "'e IXCs 10 pnwide bIIng in..".~
10 fie commission', Imited juriscIction 0*
IXCs. Similarly, while the commission under­
stands the concerns 01 the AClU of Tlxas.
fit commission has ImiIed jurisclc:tion in ,..
srang .. IXC.· use 01 !he ANI, and m0re­
over. cannot on:ler the LECI 10 bIodt
hnsmlssion of \he ANI 10 the IXC, because
fie law (Modified Ftnal Judgement) NqUires
such nnsmlsslons for b1q purposes. The
commission finds that on-ine wamings would
be cosily and unnecessatY and fW c0nsum­
ers may lind such wemings canlusing and
alarming. The purpose of the AN' pro~sion in
the rule is 10 inform the consumer 01 !he
pos__ transmission 01 his telephone num-
ber 10 800 01 aoo cuslOm8l's .... ",..by.
afford such consumer the opportunity 10
maM an informed decision before placing the
call The commission finds thai writlen nod­
cation accomplishes this goal most efficiently.

The most extensiY8 comments on !he rule
.,.re regarding the CPNI provisions. GTE­
SW repeat8dly stated !hat the proposed rule
is not a privacy rule, but rather deals inappro­
priately wilh anti-competiliw c:onr::em•• GTE­
SW stated Ihat the rule is inapptOPria.. be­
cause GTE·SW does not use CPNI to market
supplemental services, but ralhet' uses Olher
outside data reaclly available from a variety
of sources. TTA commented ht "lEC, pur·
chase consumer demographic and target
market informationl "om the same SOUR:I8I
tlaI competitors use" SWBT inc:IudecI with
their comments a variety of anides empha­
sizing !he availabity of personal information
from sources other !han local exchange c:ani­
erl.

The commission finds that Ihe rUe appropri­
ately addresses !he dispensation 01
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